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BY HAND

December 10, 2012

Ms. Wanda Santiago

Regional Hearing Clerk

U.S. Environmental Protection Agency - Region I
5 Post Office Square

Suite 100 (ORA18-1)

Boston, MA 02109-3912

Re: In the Matter of: J.H. Lynch & Sons, Inc. and Massachusetts Department of

Transportation.
CWA-01-2013-0007

Dear Ms. Santiago:

For the above-referenced matter, please file the enclosed Complaint and the Certificate of
Service. I have included the original and one copy of these documents

Thank you for your attention to this matter. Should you have any questions, please
contact me at (617) 918-178(

Clomnnwn Ter

Kathleen E. Woodward
Senior Enforcement Counsel

Enclosure






“Respondents”) for failing to comply with the terms and conditions of the
National Pollutant Discharge Elimination System (“NPDES”) General Permit for
Discharges from Construction Activities (“CGP”).

Section 301(a) of the Act, 33 U.S.C. § 1311(a), prohibits the discharge of
pollutants by any person into the navigable waters of the United States except in
compliance with, among other things, a NPDES permit issued under Section 402
of the Act, 33 U.S.C. § 1342.

Section 502(12) of the Act, 33 U.S.C. § 1362(12), defines “discharge of
pollutants” to include “any addition of any pollutant to navigable waters from any
point source.” Section 502(14) of the Act, 33 U.S.C. § 1362(14), defines a “point
source” as “any discernible, confined and discrete conveyance ... from which
pollutants are or may be discharged.”

Section 402(p)(2)(B) of the Act, 33 U.S.C. § 1342(p)(2)(B), requires any storm
water discharge associated with “industrial activity” to be authorized by a NPDES
permit.

Forty C.F.R. § 122.26(b)(13) defines stormwater to include storm water runoft,
snow melt runoff, and surface runoff and drainage.

In February 1998, EPA issued the NPDES General Permit for Storm Water
Discharges from Construction Activities (“CGP”), 63 Fed. Reg. 7858 (Feb. 17,
1998). EPA re-issued the CGP in July 2003, 68 Fed. Reg. 45817 (July 1, 2003)
(“2003 CGP”) which was modified effective January 1, 2005. EPA re-issued the
CGP in July of 2008, 73 Fed. Reg. 40338 (July 14, 2008) (“2008 CGP”). The

2008 CGP was effective June 30, 2008 and was to expire on June 30, 2010. The



expiration date of the 2008 CGP was extended to February 15, 2012 (75 Fed. Reg.
4554 (January 28, 2010) and 76 Fed. Reg. 40355 (July 8, 2011)). EPA re-issued
the CGP in February of 2012, 77 Fed. Reg. 12286 (February 29, 2012) (2012
CGP”). The 2012 CGP was effective February 16, 2012 and is to expire on
February 16, 2017. The 2008, and the 2012 CGPs authorize, subject to conditions
contained therein, the discharge of pollutants in storm water runoff associated
with construction activities, including construction activities within the
Commonwealth of Massachusetts.

Part 3.1 of the 2008 CGP requires that the permittee implement control measures
to “minimize pollutants in stormwater discharges.” Part 3 provides that
“minimize” as used in Part 3 of the 2008 CGP means “reduce and/or eliminate to
the extent achievable using control measures that are technologically available
and economically practicable and achievable in light of the best industry
practice.”

Part 3 of the 2008 CGP sets forth technology-based and water quality based
effluent limits. These limits include sediment controls, off-site sediment tracking
and dust control, run-off management and erosion control and stabilization.
Sediment controls include the use of sediment basins, silt fences, vegetative
buffer strips or equivalent sediment controls. The off-site sediment tracking and
dust control provision requires that the permittee minimize off-site vehicle
tracking of sediments on to paved surfaces and removal of sediment that escapes
off-site. The run-off management requirement provides that the permittee must

divert flows from exposed soils, retain/detain flows or otherwise minimize runoff
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and discharge of pollutants from exposed areas on-site. Erosion control and
stabilization means that the permittee must minimize pollutant discharges from
the site by preserving existing vegetation and stabilization of disturbed areas.

ALLF“ATIONS

Respondent Lynch was incorporated in the State of Rhode Island and has its
principal office at 50 Lynch Place, Cumberland, Rhode Island, 02864.
Respondent MassDOT is an agency of the Commonwealth of Massachusetts and
has its principal office at 10 Park Plaza, Suite 4160, Boston, Massachusetts,
02116.

Each Respondent is a “person” within the meaning of Section 502(5) of the Act,
33 U.S.C. § 1362(5).

Respondent MassDOT contracted with Respondent Lynch to undertake a road
reconstruction and widening project covering approximately 2.3 miles in
Bellingham, Massachusetts (“Construction Site”). The work involved primarily
Pulaski Boulevard but also encompassed small portions of intersecting roadways.
The project also encompassed construction of a bridge over the Peters River.
Respondent Lynch submitted a Notice of Intent (“NOI”) to be covered under the
2008 CGP on February 25,2010. The NOI states that Respondent J.H. Lynch &
Sons, Inc. is an “operator”; that the estimated area to be disturbed is 42 acres; and
that stormwater from the construction site will discharge to the Peters River and

Arnolds Brook.
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On March 4, 2010, Respondent Lynch received authorization to discharge subject
to the terms and conditions of the 2008 CGP (Permit tracking number
MARI10DF67).

Respondent Lynch had day-to-day operational control of activities necessary to
ensure compliance with permit conditions from April of 2010 when construction
commenced through at least April of 2012.

Construction commenced at the Construction Site on April 1, 2010. On-site
construction included clearing, grading and excavation activities.

For the period of construction Respondent Lynch was an “operator” within the
meaning of 40 C.F.R. § 122.2 and Appendix A of the 2008 CGP.

Respondent MassDOT submitted a NOI to be covered under the 2008 CGP on
April 6, 2010. The NOI states that MassDOT is an “operator”; that the estimated
area to be disturbed is 42 acres; and that stormwater from the construction site
will discharge to the Peters River and Arnolds Brook.

On April 13, 2010, Respondent MassDOT received authorization to discharge
subject to the terms and conditions of the 2008 CGP (Permit tracking number
MARI10DH12).

Respondent MassDOT had operational control over construction plans and
specifications for the Construction Site from April of 2010 when construction
commenced until at least April of 2012.

For the period of construction, Respondent MassDOT was an “operator” within

the meaning of 40 C.F.R. § 122.2 and Appendix A of the 2008 CGP.
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those side slope boundaries deemed appropriate as dictated by individual site
conditions of the construgtion area.

Part 3.1.C of the 2008 CGP requires that the permittee divert flows from exposed
soils, retain/detain flows, or otherwise minimize runoff and the discharge of
pollutants from exposed areas of the site.

Part 3.1.D of the 2008 CGP requires that the permittee place velocity dissipation
devices at discharge locations and along the length of any outfall channel to
provide a non-erosive flow velocity from the structure to a water course so that
the natural physical and biological characteristics and functions are maintained
and protected (e.g., no significant changes in the hydrological regime of the
receiving water).

Peters River Bridge Construction

The construction work in the vicinity of the Peter’s River bridge commenced on
August 5, 2010.

EPA conducted an inspection at the Construction Site on October 6, 2010.

Four catch basins were located east of the Peters River Bridge near the
intersection of Pulaski Blvd. and Lake St., three to the north of Pulaski Blvd. and
one to the south. The area that was drained by the catch basins was disturbed and
unstabilized.

At the time of EPA’s inspection, there were metal plates partially covering two of

the catch basins to allow stormwater to enter the catch basins.






























In the Matter of: J.H. Lynch & Sons, Inc. and
Massachusetts Department of Transportation

Docket No. CWA 01-2013-0007

CERTIFIC * "E OF SERVICE

I certify that the foregoing Administrative Complaint was sent to the following
persons, in the manner specified on the date below:

Copy hand-delivered:

Copy by certified mail, return
receipt requested

Copy by first-class mail to:

Dated: December 10, 2012

Wanda Santiago

Regional Hearing Clerk

U.S. EPA, Region I

5 Post Office Square, Suite 100
Mail Code ORA17-1

Boston, Massachusetts 02109-3912

Stephen P. Lynch, Jr., President
J.H. Lynch & Sons, Inc.

50 Lynch Place

Cumberland, Rhode Island 02864

Frank DePaola, Administrator, Highway Division
Massachusetts Department of Transportation

10 Park Plaza, Suite 4160

Boston, MA 02116

Rachel Rollins, General Counsel
Massachusetts Department of Transportation
10 Park Plaza, Suite 4160

Boston, MA 02116

Martin Suuberg, Regional Director Central Region
Massachusetts Department of Environmental
Protection

Senior Enforcement Counsel
U.S. EPA, Region |

5 Post Office Square, Suite 100
Mail Code OES4-2

Boston, MA 02109-3912
(617)918-1780



